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SYNOPSI S

The Public Enpl oynent Rel ati ons Comm ssion grants the
request of the State of New Jersey (Division of State Police) for
a restraint of binding arbitration of a grievance filed by the
State Troopers Superior Oficers Association. The grievance
asserts that the State violated the parties’ age discrimnation
clause by requiring lieutenants seeking pronotion after Septenber
1, 2004 to have a bachelor’s degree. The Comm ssion hol ds that
the State is free to require a bachelor’s degree for pronotion to
captain. The Conm ssion finds that the STSOA's all egation that
the degree attainnent date discrimnates on the basis of age is
not legally arbitrable and nust be presented in another forum

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei t her revi ewed nor approved by the Conm ssion.
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DECI SI ON

On Cctober 11, 2005, the State of New Jersey (Division of
State Police) petitioned for a scope of negotiations
determ nation. The State seeks a restraint of binding
arbitration of a grievance filed by the State Troopers Superi or
O ficers Association. The grievance asserts that the State
violated the parties’ age discrimnation clause by requiring
| i eutenants seeking pronotion after Septenber 1, 2004 to have a
bachel or’ s degree.

The parties have filed briefs and exhibits. These facts

appear .
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The Association represents lieutenants. The parties’
col l ective negotiations agreenent is effective fromJuly 1, 2004
t hrough June 30, 2008. The grievance procedure ends in binding
arbitration. Article XVI is entitled “Non-discrimnation.” It
provi des, anong other things, that there shall be no
di scrim nation because of age.

On Decenber 9, 1996, S.O P. C 58, “Educational Standards for
Pronmotion,” took effect. That protocol provided that begi nning
Septenber 1, 2004, officers seeking pronotion to the rank of
Capt ai n and above nust have a bachel or’ s degr ee.

On July 29, 2004, the SOA filed this grievance:

The State Troopers Superior Oficers

Associ ation (SOA) grieve the Bachelor’s
Degree requirenent for consideration to the
rank of captain in SOP C-58 effective
Septenber 1, 2004, as arbitrary, capricious
and discrimnatory and in violation of the
agreenent between the State and the SOA, nore
specifically Article XVI, Non-Di scrimnm nation,
and Article XXVI.A, Conplete Agreenent. No
ot her enlisted nenber either above or bel ow
the rank of |ieutenant has any such

requi renent for pronotion until Septenber 1
2006.

On July 30, 2004, the superintendent concluded that the
grievance was untinmely; that it involved the nmanageri al
prerogative to determ ne pronotional criteria; and that the
subj ect of pronotions is contractually excluded fromthe

gri evance procedure.
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On August 16, 2004, the Association demanded arbitration.

It seeks to present this issue to an arbitrator: “Did the

enpl oyer discrimnate against the nenbers of the Association in

violation of the collective bargai ning agreenent by applying the

coll ege requirenent in a discrimnatory manner based upon age.”

This petition ensued.

Qur jurisdictionis narrow. Ridgefield Park Ed. Ass'n v.

Ri dgefield Park Bd. of Ed., 78 N.J. 144, 154 (1978), states:

The Comm ssion is addressing the abstract
issue: is the subject matter in dispute

wi thin the scope of collective negotiations.
Whet her that subject is within the
arbitration clause of the agreenent, whether
the facts are as alleged by the grievant,
whet her the contract provides a defense for
the enpl oyer’s all eged action, or even
whether there is a valid arbitration clause
in the agreenent or any other question which
m ght be raised is not to be determ ned by
the Comm ssion in a scope proceeding. Those
are questions appropriate for determ nation
by an arbitrator and/or the courts.

Thus, we cannot consider the contractual nerits of the grievance
or any contractual defenses the enpl oyer may have.
The scope of negotiations is broader for police officers and

firefighters than for other public enployees. Paterson Police

PBA Local No. 1 v. City of Paterson, 87 N.J. 78 (1981), sets

forth these tests for determning the negotiability of a subject
affecting police officers:
First, it nmust be determ ned whether the

particular itemin dispute is controlled by a
specific statute or regulation. If it is,
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the parties may not include any inconsistent
termin their agreenent. [State v. State
Supervi sory Enployees Ass’'n, 78 N.J. 54, 81
(1978).] If anitemis not mandated by
statute or regulation but is within the
general discretionary powers of a public

enpl oyer, the next step is to determ ne
whether it is a termor condition of

enpl oynent as we have defined that phrase.

An itemthat intimately and directly affects
the work and wel fare of police and
firefighters, like any other public

enpl oyees, and on which negoti ated agreenent
woul d not significantly interfere with the
exerci se of inherent or express managenent
prerogatives is nmandatorily negotiable. 1In a
case involving police and firefighters, if an
itemis not mandatorily negotiable, one | ast
determ nation nust be nade. |If it places
substantial limtations on government’s

pol i cymaki ng powers, the item nust al ways
remai n Wi thin managerial prerogatives and
cannot be bargai ned away. However, if these
governmental powers remain essentially
unfettered by agreenent on that item then it
is perm ssively negotiable. [87 N.J. at
92-93; citations omtted]

Arbitration of grievances is permtted if the subject of the
dispute is mandatorily or perm ssively negotiable. See

M ddl etown Tp., P.E.R C. No. 82-90, 8 NJPER 227 (13095 1982),

aff’d NJPER Supp. 2d 130 (9111 App. Div. 1983). Paterson bars

arbitration only if the agreenent alleged is preenpted or would
substantially limt governnment’s policymaki ng powers.

The State argues that setting pronotional criteria is a
manageri al prerogative and is not legally arbitrable. The SOA
concedes that the superintendent has such a prerogative, but

argues that the degree requirenent violates the discrimnation
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clause of the parties’ agreenent because the nenbers, due to
their age, would be “sunmarily excluded or severely prejudiced
frombeing pronoted.” It maintains that to attain the rank of
lieutenant ordinarily requires a nmenber to be with the D vision
for at |l east 18 years and that the requirenment to have a degree
to be pronoted to captain is discrimnatory due to the limted

time for themto obtain one.

State v. State Troopers NCO Ass'n, 179 N.J. Super. 80 (App.

Div. 1981), distinguishes between non-negoti abl e pronoti onal
criteria and negotiabl e pronotional procedures. Commenting on
criteria, the Court observed:

[ The State] is free to establish standards
involving its own assessnments of subjective
factors -- e.g., intelligence, courage,
ability to deal with people -- as well as
objective criteria -- e.g., seniority,
experience -- and to attribute as high or |ow
a percentage to the subjective or objective
criteria, respectively, as it deens fit. |t
may al so establish different standards and
values relating to each type of job opening.
[1d. at 90; enphasis supplied]

The State is thus free to require a bachel ors degree for
pronotion to captain and an arbitral challenge to that

requi renment would substantially limt governnment’s policymaking
powers. The STSOA's allegation that the degree attai nnment date
discrimnates on the basis of age is not legally arbitrable and

must be presented in another forum See Teaneck Bd. of Ed. and

Teaneck Teachers Ass’n, 94 N.J. 9 (1983) (clains of
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discrimnation in pronotion decisions not legally arbitrable);

Cty of Newark, P.E.R C. No. 2005-2, 30 NJPER 294 (1102 2004),

aff'd 31 NJPER 287 (1112 App. Div. 2005) (restraining arbitration
of claimthat transfers and reassignnents were racially
discrimnatory). Accordingly, we will restrain arbitration.
ORDER
The request of the State of New Jersey (Division of State
Police) for a restraint of binding arbitration is granted.
BY ORDER OF THE COWM SSI ON

Chai rman Hender son, Conm ssi oners Buchanan, D Nardo, Fuller, Katz
and Watkins voted in favor of this decision. None opposed.

| SSUED: March 30, 2006

Trenton, New Jersey



